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INTRODUCTION
The current distribution of water in Utah demonstrates the state's
need for a robust water transfer system. Presently, Utah allocates approximately eighty percent of its developed water supply to agriculture.' Yet,
due to a growing population and a changing economic environment, municipalities and industries continue to demand more water.' Nonconsumptive water uses that require adequate instream flows - for example, recreation, aesthetics, and species preservation - are increasing as
well.' In the future, Utah will need to meet these new and competing
demands' largely by reallocating water' from agricultural purposes to municipal, industrial, recreational, and ecological purposes.' "The extent to
which agricultural water will be converted to meet other needs depends
on state agricultural policy, the proximity of growth to irrigated lands,...
the relative value of the land and water to be exchanged, . . . [and] the

amount of water that can actually be converted."'
To satisfy these multiple demands, Utah has in the past focused primarily on developing new water supplies, not on facilitating water transfers. This is likely because Utah has not fully developed the water it is
theoretically entitled to under the 1922 Colorado River Compact. Under
the Compact, 7.5 million acre-feet (maf) is available to the four Upper
Basin states, which include Utah, Wyoming, Colorado, and New Mexico.'
The Upper Colorado River Compact divided the Upper Basin states'
collective allocation into percentages that determined how much water
each upper basin state could withdraw. Utah is entitled to twenty-three
percent of 7.5 maf.' Therefore, Utah's share of Colorado River water is
approximately 1.725 maf. Of this entitlement, Utah used 842,000 acre-

1. UTAH Div. OF WATER RES., UTAH STATE WATER PLAN: UTAH'S WATER
(2001),
35
FUTURE
THE
FOR
PLANNING
RESOURCES:
http://www.water.utah.gov/waterplan/SWPpff.pdf [hereinafter UTAH STATE WATER
PLANI.

2. Marie Leigh Livingstone & Thomas A. Miller, A Framework for Analyzing the
Impact of Western Instrearn Water Rights on Choice Domains: Transferability, Externalities, and Consumptive Use, 62 LAND ECON. 269, 269 (1986).
3. Id.
4. See, e.g., John C. Ruple & Robert Keiter, Water for Commercial Oil Shale Development in Utah: Allocating Scarce Resources and the Search for New Sources of
Supply, 30J. LAND RESOURCES& ENVTL. L. 95, 102 (2010).

5.

Zachary Donohew, PropertyRights and Western United States Water Markets,

53 AUSTL. J. AGRIC. & RESOURCE ECON. 85, 85 (2009).

6. Bonnie G. Colby et al., ProceduralAspects of State Water Law: Transferring
Water Rights in the Western States, 31 ARIz. L. REV. 697, 697 (1989).
7.

UTAH STATE WATER PLAN, supra note 1, at 35.

8. Colorado River Compact, 70 CONG. REC. 324 (1928), available at
Congress approved the
http://www.usbr.gov/lc/region/gl000/pdfiles/crcompct.pdf.
Compact by enacting the Boulder Canyon Project Act of 1928, Pub. L. No. 70-642, 45
Stat. 1057 (codified at 43 U.S.C. S 617 (2000)).
9. Upper Colorado River Basin Compact, ch. 48, 63 Stat. 31, 33 (1949), availableat
http://wmy.usbr.gov/lc/region/pao/pdfiles/ucbsnact.pdf.
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feet in 2006, 873,000 acre-feet in 2007, and 818,000 acre-feet in 2008."
Utah therefore has not used all of its allocation, which makes talk of developing new supplies popular.
The average flow of the Colorado River, however, has proven to be
less than the original estimate of 16.5 maf when the Basin states negotiated the Colorado River Compact in 1922." Several studies expect climate
change to further reduce the Colorado River's annual flow." So although
Utah has used a lower percentage of its Colorado River water allocation
than Colorado or New Mexico," which may mean it has less of an obligation than other Upper Basin states to forbear water to satisfy the Compact's terms, it is still very likely that development of new water supplies
will not fully satisfy Utah's water needs. Water transfers will therefore be
necessary to supply part of Utah's future water demand.
Water transfers usually involve shifting water previously appropriated
for one use to another use, often in another physical location." In Utah's
case, entities may acquire agricultural water and transfer it to domestic,
industrial, recreational, or other uses." Utah law has established procedures for water transfers both within the state and outside of it. There
are two primary pathways to transfer water in Utah - one for a water
company shareholder, and another for an individual water rights holder.
A water company shareholder must meet three criteria to transfer a right:
(1) the shareholder must want to transfer the water, (2) the water company must support the transfer, and (3) the State Engineer must approve the
transfer." A water transfer can fail at any of these three levels. Thus,

10.
U.S. BUREAU OF RECLAMATION, PROVISIONAL UPPER COLORADO RIVER BASIN
CONSUMPTIVE
USES
AND
LOSSES
REPORT
2006-2010
iv
(2010),

littp://www.usbr.gov/uc/library/envdocs/reports/crs/pdfs/cul2006-201Oprov.pdf
ter PROVISIONAL REPORTI.

[hereinaf-

NORRIS HUNDLEY, JR., WATER AND THE WEST: THE COLORADO
11.
COMPACT AND THE POLITICS OF WATER IN THE AMERICAN WEST 193 (1975);

RIVER

Robert
W. Adler, Revisting the Colorado River Compact: Time for a Change?, 28 J. LAND
RESOURCES & ENVTL. L. 19, 30 (2008); see also Niklas S. Christensen et al., The Effects
of Clinate Change on the Hydrology and Water Resources of the ColoradoRiver Basin,
62 CLIMATIC CHANGE 337, 338 (2004) (reporting that tree ring data dating back to 1512

suggests a long term average flow of 13.5 maf).
12. Christensen et al., supra note 11, at 340, 350; see also N.S. Christensen & D.P.
Lettenmaier, A Multimodel Ensemble Approach to Assessment of Climate Change Impacts on the Hydrology and Water Resources of the Colorado River Basin, 11
HYDROLOGY AND EARTH SYS. SCI. 1417, 1419 (2007), Tim P. Barnett & David W.
Pierce, Sustainable Water Deliveries from the Colorado River in a Changing Climate,
106 PROC. NAT'L ACAD. SCI. 7334, 7334 (2009).
13.
PROVISIONAL REPORT, supra note 10, at iv; Upper Colorado River Basin Com-

pact, ch. 48, 63 Stat. 31, 33 (1949) (providing that Colorado receives 51.75% of the
Upper Basin's 7.5 maf allocation, New Mexico receives 11.25%, and Utah receives
23.00%). Therefore, based on the BOR PROVISIONAL REPORT 2006-2008 average use

data, Colorado used 55.1% of its allocation, New Mexico used 49.5%, and Utah used
48.9%).
14.
15.

See UTAH CODE ANN. § 73-3-3(2)(a) (West 2008).
See id.

16.

Id. S 73-3-3.5 (West 2008).
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each of these three actors holds veto power over a potential transfer. In
contrast, an individual water rights holder must meet only two criteria: (1)
the water rights holder must want to transfer, and (2) the State Engineer
must approve the transfer." Again, a water transfer can fail at either level.
Utah's multi-layered water transfer approval process is inefficient,
time consuming, and expensive, and thus likely deters water transfers
within the state. Because water transfers will play an increasingly vital
role in water allocation in the state, Utah should streamline its water
transfer process.
Part I of this Article discusses the legal framework that guides transferring water rights and water shares. Part II examines the layers of approval that must be obtained before a water right or water share can be
transferred. Part III discusses the role of and water holdings of water
organizations in Utah, including water conservancy districts, water companies, and water users' associations. This part also identifies additional
limitations on transferring water that the federal government develops for
the benefit of a state. Part IV argues for three reforms that Utah should
undertake to improve the efficiency of its water transfer scheme. First,
water companies should update their by-laws to allow for profit-sharing
among shareholders. Second, Utah should modify its no harm rule.
Third, Utah should adopt legislation that explicitly states the factors the
State Engineer should consider when applying the public interest test to
water transfers.

II. LEGAL FRAMEWORK OF WATER RIGHTS TRANSFERS
AND WATER SHARE TRANSFERS IN UTAH
A.

TRANSFERRING WATER RIGHTS

Any legal entity can acquire water rights in Utah, including individual
citizens, partnerships, trusts, companies, financial institutions, citizen
organizations, and political entities." The Utah state government, as well
as the Federal Government, may also hold water rights." Entities that
acquire water rights may transfer those rights." Transfers often occur by
altering an existing water right." This may involve changing the place of
use, point of diversion, or purpose of use." Changes can be permanent
or temporary." A permanent change "means a change for an indefinite
period of time with an intent to relinquish the original point of diversion,
17.
18.

Id. § 73-3-3(2)(a), (4)(a).
Id. S 73-3-2(1)(a) (West 2001); see also U.S. BUREAU OF LAND MGMT.,

WESTERN

STATES

WATER

LAws:

UTAH

WATER

RIGHTS

FACTSHEET

(2001),

http://www.bIm.gov/nstc/WaterLaws/utah.html [hereinafter UTAH FACTSHEET.
19. UTAH CODE ANN. § 7 3-3-2(1)(a).
20. Id. §§ 73-3-3(2)(a), -3-3.5(2).
21.

UTAH STATE WATER PLAN, supra note 1, at 36.

22.
23.

UTAH CODE ANN.
UTAH CODE ANN.

§ 73-3-3(2)(a); see also Colby et al., supra note 6, at 699.
§ 73-3-3(2)(a).

Issue 1I

WATER T7ANSFERSIN UTAH

73

place of use, or purpose of use."" A temporary change "means a change
for a fixed period of time not exceeding one year."'
Entities can transfer rights through lease or sale." Lease transfers are
often conditioned upon the owner retaining an "interruptible supply,"
which means that the buyer can use the water subject to the lessor being
able to disrupt the buyer's water use under certain conditions." In contrast, the sale of a water right transfers full use rights to the buyer." In the
irrigation context, a sale requires taking at least part of the agricultural
land out of production." Such changes do not affect the water right's priority date."
After deciding whether to lease or sell a water right, a water right
holder can transfer legal title to the right in two ways." First, water rights
can be transferred by deed." Second, water rights can pass by appurtenance." An entity transfers a water right by deed in substantially the same
way as it would transfer real estate by deed." Despite the ability to transfer water rights by deed, they are statutorily presumed to be appurtenant."
This means that the water right is attached to physical land and therefore
transfers with the land when the land changes owners." Appurtenant water rights play a particularly important role in cities and suburbs that border agricultural land. As Utah communities grow, they often buy adjacent
irrigated agricultural land and the water rights associated with that land."
This approach will play an increasingly important role in the future.
Utah's water plan concludes that "much of the increased water supply
requirements brought on by growth in Utah can be satisfied by the conversion []" of agricultural lands to developed lands."
However, purchasing agricultural land and the water attached to it will
likely not fully satisfy future water demand. With this in mind, the Utah
State Legislature passed Utah Annotated Code § 73-1-11(1)," which en-

24. Id. § 73-3-3(1)(a).
25. Id. § 73-3-3(1)(b).
26. UTAH FACTSHEET, supra note 18.
27. UTAH STATE WATER PLAN, supra note 1, at 36.
28. Id.
29. Id.
30. UTAH CODE ANN. § 73-3-3(8)(b)(i)..
31. Jeff Gittins, How Are Utah Water Rights Transferred?, UTAH WATER L. &
WATER RTs. (Jan. 4, 2010),
http://utahwaterrights.blogspot.com/2010_01 01_archive.html.
32. UTAH CODE ANN. § 73-1-10 (West 2010).
33. Id. 5 73-1-11 (West 2010).
34. Id. 5 73-1-10(1)(a).
35. See id. § 73-1-11(1)(a)-(c).
36. Gittins, supra note 31.
37. UTAH STATE WATER PLAN, supra note 1, at 35.
38. Id.
39. UTAH CODE ANN. § 73-1-11(1)(a)-(c).
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sures that appurtenance does not significantly burden water transfers."
Section 73-1-11(1) states:
JAI water right appurtenant to land passes to the buyer of the land unless the seller (a) specifically reserves the water right or any part of the
water right in the land conveyance document; (b) conveys a part of the
water right in the land conveyance document; or (c) conveys the water
right in a separate conveyance document prior to or contemporaneously
with the execution of the land conveyance document."
These three exceptions indicate that even if a water right is appurtenant, it can be severed from the land and either reserved or conveyed
separately by the grantor." This statute provides increased flexibility,
which is important to facilitating water transfers. Farmers may be more
willing to sell water if they can retain their land and a portion of their
water rights to continue farming in a more limited capacity. This would
be particularly lucrative to families whose farms have been in their possession for generations. Additionally, under this law farmers might increase profits if they first sever water rights from their land and then sell
the water rights and the land separately. This potential for increased
profit would likely generate incentives for transfers.
Additionally, the process for segregating, or dividing, a water right into two or more separate water rights, and for consolidating two or more
water rights into a single water right, could also have important implications for transfers. In 2009, the Utah State Legislature passed H.B. 18,
entitled "Water Rights Applications and Records," which allowed for the
segregation and consolidation of water rights." Prior to the passage of
this bill, the State Engineer had discretion to approve or deny a request
to segregate a water right." H.B. 18, however, now requires the State Engineer to segregate a water right if the holder of that right requests it."
Therefore, the State Engineer no longer dictates the segregation process.
This law also "permits the State Engineer to consolidate two or more
water rights if the water rights are from the same source, have the same
priority, and are sufficiently consistent in definition."'
H.B. 18 may facilitate water transfers. The water right holder's ability
to decide to split the right without interference from the State Engineer
increases flexibility. Particularly with irrigation water, the holder may not
wish to sell all of a water right. Instead, the holder may wish to sell part
of the water from one water right while still keeping the remainder to
40. See R.L. Knuth, Conveyancing and CollateralizingUtah Water Rights, 12 UTAH
B.J. 12, 14 (1999).
41.
UTAH CODE ANN. § 73-1-1 1(l)(a)-(c).
42. Knuth, supra note 40, at 15.
43. Codified at UTAH CODE ANN. § 73-3-27 (2009).
44. Jeffry Gittins, Utah Law Developments: Noteworthy Laws Passed During the
2009 Legislative Session, 22 UTAH B.J. 45, 47 (2009).
45. UTAH CODE ANN. § 73-3-27(l)(a) (West 2009).
46. Id. § 73-3-27(3)(a)-(c).

Issue 1I

WA TER TRANSFERS IN UTAH

75

continue irrigating land. In this situation, segregation is the ideal solution. H.B. 18 places the decision to segregate in the hands of the holder
only, which should facilitate transfers by reduce uncertainty and transaction costs. Similarly, allowing for consolidation should also facilitate
transfers because holders could aggregate many small rights, which individually may not have been conducive to a transfer, into one large right to
create a more enticing transfer. This would also reduce transaction costs
because a potential buyer could avoid negotiating with many small water
rights holders if the right had already been consolidated. Thus, this law
may help incentivize transactions.
B.TRANSFERRING STOCK SHARES IN A MUTUAL IRRIGATION
COMPANY
The previous section focused on transferring water rights held by individuals or entities. This section discusses transferring stock shares in a
mutual irrigation or water company ("company"), which are often referred to as water shares. A share of stock "representis] an ownership
interest in [al mutual irrigation company" which includes "the right to
water service and the delivery of a definite quantity of water" that the
company diverts." Mutual irrigation companies, not shareholders, hold
legal title to the water rights.' Companies can acquire water in two ways.
First, companies may divert water from either inside or outside of the
state" and appropriate it by applying for a water right with the State Engineer.' Alternatively, companies can acquire water by purchasing stock in
another irrigation, canal, or reservoir company,"' provided that the purchasing company's articles of incorporation allow for this."
If a water company has surplus water after delivering water to its
shareholders, the company may lease, rent, or sell surplus water to a municipality, corporation, association, or individual inside or outside the
district for any beneficial use.' Although Utah law allows these actions,
the specific by-laws and articles of incorporation of each irrigation company may prevent or inhibit water transfers outside of company boundaries,' as this Article will later discuss. Individual shareholders within irrigation companies can also decide to transfer their shares.' Shares are
transferred pursuant to the procedures applicable to securities.'
47. Stephen N. Bretsen & Peter J. Hill, IrrigationInstitutions in the American West,
25 UCLA J. ENVTL. L. & POL'Y 283, 306 (2006-2007).
48. Id. at 306.
49. UTAH CODE ANN. § 17B-2a-503(1)(g) (West 2007).
50. Id. at § 73-3-2.
51. Id. at § 17B-2a-503(1)(b).
52. Id. at § 73-1-13 (West 1919).
53. Id. at§ 17B-2a-503(1)(h).
54. Stephen N. Bretsen & Peter J. Hill, Water Markets as a Tragedy of the Anticommons, 33 WM. & MARY ENVTL. L. & POL'Y REV. 723, 732 (2009).
55. UTAH CODE ANN. § 70A-8-409 (West 2011).
56. Id. at § 73-1-10(2).
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III. TRANSFERRING WATER SHARES AND WATER RIGHTS: TIERS OF
APPROVAL
A.

APPROVAL FOR TRANSFERRING WATER SHARES IN A WATER
COMPANY

In Utah, water companies hold massive amounts of water in the form
of water rights. In the Colorado River Basin alone, Utah water companies possess paper title to a little over 13 maf of water that is used for for
irrigation purposes." Part III, subsection B identifies Utah's major irrigation companies and discusses each company's water holdings. Due to the
large amount of water that water companies control, these entities will
play a central role in water transfers.. Therefore, it is important to discuss
how water companies can impact transfers of water held by shareholders.
Although Utah law allows for the transfer of water shares, three entities
must approve the transfer before it can take place: the shareholder, the
water company, and the State Engineer, in that order."' If any one of these three entities vetoes the proposed transfer, the transfer cannot go forward.
1.

Shareholder Approval

The first step in a transfer involving water shares is for the owner of
the share, which is usually an individual, to want to transfer the share to
some other entity. If the shareholder does not want to transfer a share,
then a transfer will not take place."
2.

Water Company Approval

Once a shareholder decides that she would like to transfer the water
represented by her share, she must submit a change request to the water
company that holds title to the water right the share is derived from."
The water company must then decide" to approve the request, deny the
request, or approve the request subject to certain conditions. The com-

57. UTAH Div. WATER RIGHTS, WATER RIGHTS INFORMATION INDEX PROGRAM,
http://www.waterrights.utah.gov/cgi-bin/wrindex.exe ?Startup (last visited Sept. 3, 2011)
[hereinafter WRINDEXI (This amount was calculated by searching the Water Right
Information Index Program (WRINDEX), a water rights database maintained by the
State Engineer. The author examined and added up the water rights held by water companies that divert water from the Colorado River watershed. It is important to note,
however, that WRINDEX is maintained based on information that water rights holders
voluntarily submit to the Division. As such, a discrepancy can exist between true ownership and the Division's database).
58. UTAH CODE ANN. § 72-3-3.5(2)-(3), (7).
59. See id. § 72-3-3.5(2).
60. Id.
61. Id. § 73-3-3.5(3)(a).
62. Id. S 73-3-3.5(3)(b).
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pany makes this decision based on whether it deems the water transfer
necessary or desirable. 3
Although the by-laws of different water companies vary, many companies have provisions that restrict transfers of company water shares.
Some by-laws require that the transfer not injure other shareholders and
not require services beyond the capabilities of the company's irrigation
system. The latter requirement is especially problematic when the buyer
resides outside the water company's jurisdiction because a company's
water delivery apparatus is designed to serve only those within its borders. Since most water companies serve farmers, many buyers, such as
cities and suburbs, are outside water company boundaries. Therefore,
by-laws that limit water transfers to the capabilities of the company's irrigation system will often restrict transfers. Company by-laws can also create an inseverable appurtenance to the land, which means that stock and

its associated water right cannot be transferred without the sale of the
land itself.'
If the company's by-laws do allow transfers, the company's board of
trustees votes on whether a proposed transfer should proceed." These
voting schemes, however, may also impede water transfers. Many water
company by-laws require a majority of the company's board members to
approve water transfers, which could hinder the transfer process because
it may be difficult to garner a majority. Transfers may even face difficulty in companies that allow all shareholders to have an equal vote. Some
company voting rules allocate votes according to the number of acres
irrigated, which could allow a few large landowners to veto a water transfer out of the district." Therefore, a company's voting scheme, regardless
of the method employed, will likely have a dampening effect on water
transfers. If the proposed transfer survives voting and the water company
approves the shareholder's request to transfer, then the water company
itself-not the shareholder-must then submit the change application to
the State Engineer for review."
3.

State Engineer Approval

The State Engineer supervises the measurement, appropriation, apportionment, and distribution of state waters" and approves or rejects
63. Id. § 17B-1-103(2)(1).
64. Bretsen & Hill, supra note 54, at 732.
65. Id.
66. Id. at 732-33.
67. UTAH CODE ANN. § 17B-1-301(2)(m) (West 2011).
68. Bretsen & Hill, supra note 54, at 732.
69. Id. at 737.
70. Id.
71. See E. Jordan Irrigation Co. v. Morgan, 860 P.2d 310, 312-13 (Utah 1993)
(holding that a shareholder in a mutual water company does not have standing before
the state engineer to initiate a change in a water right).
72. UTAH CODE ANN. § 73-2-1(3)(a).
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applications for changes to an existing water right." Therefore, even if a
water company approves a change, the State Engineer still has the power
to deny a change application and block a water transfer. Applications
must also be filed with the State Engineer prior to the "construction, enlargement, extension, or structural alteration of any ditch, canal, well,
tunnel, or other distributing works . .. or enlargement of an existing right
or appropriation."" This is important because many water transfers will
likely require altering existing distribution systems or building new systems to transport the water from the seller's land to the buyer's land.
In deciding whether to approve or .deny a transfer application, the
State Engineer must weigh several factors and follow multiple doctrines.
First, the State Engineer should approve a change of use application if
there is no reason to believe that the proposed change will impair vested
rights." However, if the State Engineer believes that the proposed change
would harm either a junior or senior water right, then the State Engineer
must reject the application." This is known as the "no harm rule," a doctrine that all Western states follow." The water rights holder wishing to
transfer the right has the burden of presenting "at least a prima facie case
that the change will not injure junior appropriators.""
A second doctrine that guides the State Engineer's decision whether
to approve or deny a transfer application is the public interest test. Because Utah law establishes public ownership of the state's waters," the
State Engineer has a duty to manage the state's water to best protect the
public's property interest." Prior to 1989, Utah law remained unclear on
whether the State Engineer was required to take the public interest into
account when considering change applications." Until that point, Utah's
public interest test only definitively applied to applications for new appropriations." In Bonham v. Morgan, the Utah Supreme Court held that
§ 73-3-8, which codified the public interest test, also applied to change
applications." In relevant parts, § 73-3-8 states that:
If the state engineer ... has reason to believe that an application to appropriate water . . . will unreasonably affect public recreation or the

natural stream environment, or will prove detrimental to the public wel73. Id. S 73-3-3(4)(a); see also Jeffrey W. Appel, Ability and Responsibility of State
Engineer Regarding Reallocation of Water Rights, 20 J. LAND RESOURCES & ENVTL. L.
41, 49 (2000).
74. UTAH CODE ANN. § 73-3-2(1)(a).
75. Salt Lake City v. Boundary Springs Water Users Ass'n, 270 P.2d 453, 455 (Utah
1954).
76. United States v. Caldwell, 231 P. 434, 439-40 (Utah 1924).
77. JOSEPH SAX, BARTON THOMPSON, JOHN LEsHY & ROBERT ABRAMS, LEGAL
CONTROL OF WATER RESOURCES: CASES AND MATERIALS 270 (4th ed. 2006).
78. Id. at 274.
79. UTAH CODE ANN. § 73-1-1(1) (West 2010).
80. Appel, supra note 73, at 51.
81. See, e.g., Bonharn v. Morgan, 788 P.2d 497, 498-99 (Utah 1989).
82. Id. at 498-500.
83. Id. at 499.
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fare, it is the state engineer's duty to withhold approval or rejection of
the application until the state engineer has investigated the matter. If an
application does not meet the requirements of this section, it shall be
rejected."
The "reason to believe" standard that guides this determination falls
between a preponderance of the evidence standard and the lowest of evidentiary standards.' This low evidentiary standard makes it easier for the
State Engineer to deny a change application, and thereby deny a transfer.
Additionally, the fact that the Utah State Legislature did not define the
public interest test or establish factors to guide its application provides
the State Engineer with great discretion to deny transfers. This discretion
injects uncertainty into Utah's water transfer scheme, and thus may inhibit transfers.
If the State Engineer approves the change application, then the water
transfer may proceed.' If the State Engineer denies the change application, however, the water transfer may not take place." Alternatively, the
State Engineer may approve the change application subject to conditions,
in which case the transfer may proceed only if the applicant meets those
conditions." The State Engineer often designs conditions to mitigate
harm to existing water rights holders and address issues such as minimum
instream flows and permitting by other regulatory agencies."
B.

APPROVAL FOR TRANSFERRING WATER RIGHTS HELD BY
INDIVIDUAL ENTITIES

This section discusses the procedure for approving a change application when an individual person or entity holds the water right. Although
Utah law allows for the transfer of water rights that are held by individual
people or entities, both the individual that holds the water right and the
State Engineer must approve the proposed transfer before the transfer
can take place. If the water rights holder does not wish to transfer, or if
the State Engineer denies the transfer application, then the transfer cannot go forward.
1.

Approval of Water Rights Holder

If a water rights holder uses water that a water company does not control, then any person who is entitled to the use of that water may make
permanent or temporary changes to the point of diversion,,the place of
use, or the purpose of use upon approval by the State Engineer.' Of

87.

UTAH CODE ANN. § 73-3-8(b)(i)-(ii) (West 2007).
Searle v. Milburn Irrigation Co., 133 P.3d 382, 393 (Utah 2006).
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course, if the water rights holder does not wish to transfer the water right,
then the transfer will not occur.
2.

State Engineer Approval

Once the water rights holder submits a change application to the
State Engineer, the State Engineer can approve, conditionally approve, or
deny the change." The process and the factors the State Engineer uses to
make this decision are identical to the process and factors that apply
when assessing a change application that a water company submits, as
discussed above.
IV. WATER ORGANIZATIONS AND TRANSFER OF WATER DEVELOPED
BY THE FEDERAL GOVERNMENT
This section discusses water organizations-including Water Conservancy Districts, Water Companies, and Water Users Associations-in
greater detail, provides information on the water holdings of these organizations, and also addresses the issue of ownership of water developed by
federal projects in Utah.
A.

WATER CONSERVANCY DISTRICTS

Water Conservancy Districts ("WCDs") are entities that control part
of Utah's irrigation water. Certain WCDs hold significant amounts of
water in the form of water rights, although this is not true for all WCDs.
In total, WCDs in Utah hold approximately 250,600 acre-feet of irrigation water from the Colorado River." This represents approximately fifteen percent of Utah's total Colorado River water allocation of 1,725,000
acre-feet under the Upper Colorado River Compact. Due to the amount
of water that WCDs control, it is important to understand these entities
and the impact they may have on water transfers.
Utah's legislature intended WCDs to benefit the people." This public purpose distinguishes WCDs from irrigation companies." WCDs
serve the public by furthering three primary state policies regarding water
use." These policies include: (1) controlling and using all unappropriated
waters in the state and applying that water to domestic, manufacturing,
irrigation, and power purposes; (2) obtaining the highest use of water for
domestic uses and land irrigation; and (3) cooperating with the United
States to construct, finance, operate, and maintain water works in the
state.' In addition to these responsibilities, another primary purpose of
91.
92.
Water
93.
94.
95.
96.

Id. §§ 73-3-3.5(9), -3-10(3)-(4).
WRINDEX, supra note 57 (Figure derived from the author's search of Utah's
Right Information Index Program).
UTAH CODE ANN. § 17B-2a-1002(1)(f) (West 2007).
Patterick v. Carbon Water Conservancy Dist., 145 P.2d 503, 510 (Utah 1944).
Utah Code Ann. § 17B-2a-1002(2).
Id. § 17B-2a-1002(1)(c)-(e).
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many WCDs includes supplying water to users within their boundaries
based on water contracts." Such contracts allow the water user to purchase, lease, or otherwise acquire the right to use the WCD's water."
WCDs acquire water in two ways. In addition to acquiring water by
applying for a new appropriation right with the State Engineer, WCDs
can access additional water by acquiring stock in canal companies, water
companies, and water users associations." If a WCD acquires water using
the latter method, it becomes a shareholder, and therefore the water
company must approve a transfer of the share. The authority to transfer
does not vest in the WCD. WCDs can also contract with each other,
with a public entity, or with private individuals for the joint operation of
works" and for the sale, purchase, lease, or exchange of water and water
rights."
To carry out these responsibilities, a WCD's board of trustees has
multiple legal rights and duties.' Two duties are especially relevant to
water transfers. First, the board may make and enforce all reasonable
rules and regulations for the management, control, delivery, use, and distribution of water."' The ability to set rules for use and distribution could
either hinder or facilitate water transfers. For example, the types of water
uses that a WCD allows could negate the water's usefulness in a transfer
if the WCD allowed use for irrigation but limited domestic or industrial
use. Because much of the current demand for water transfers comes
from municipalities and industry, if a WCD established such a regulation
it would frustrate the goal of the vast majority of water transfers. Second,
the WCD board may encumber, sell, lease, transfer an interest in, or
otherwise dispose of water works and water rights.' Coinciding with this
power is the ability to fix the price and terms for the sale, lease, or other
disposal of water." These two powers are important because they give
WCDs the ability to fully control whether a transfer will occur. It is likely
that different WCDs will have varying levels of willingness to transfer.
Therefore, while WCDs may play important roles in transfers in some
areas of Utah, they may be minor players in other areas where the WCD
is unwilling to participate in transfers. Notably, however, the WCD's
board may only allocate water to lands within the district."' Similarly, the
board may only allow the transfer of water to other lands within the district." This within-district limitation curtails the scale at which transfers
involving WCD water could take place. Therefore, while WCDs may be
97.
98.
99.
100.
101.
102.
103.
104.
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107.
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useful suppliers of water in local trades, they likely will not be powerful
players in water transfers that span large geographic areas.
A discussion of the various WCDs that own and control Colorado
River Basin water in Utah follows. The author collected information on
these WCDs' water rights holdings, such as the quantity of water held, the
purpose for which the water is used, the priority date, the water's source,
and the diversion location. This was done based on searches of Utah's
Water Right Information Index Program (WRINDEX)."'
1. Grand County Water Conservancy District
The purpose of this organization is to provide both domestic and irrigation water to its customers." Grand Water & Sewer Service Agency
("GW&SSA"), established in 1999, manages the WCD's administration,
maintenance, and operation, and also manages revenue and expenses.n'

This WCD's board consists of six individuals that the Governor of
Utah appoints."' Based on the appointment procedure, it seems that
Grand County WCD's boundaries span two or more Utah counties."'
Based on a water rights search using WRINDEX, Grand County
WCD holds only a small amount of water in the form of water rights.
When combined, its water holdings total approximately 2,500 acre-feet of
water dedicated to irrigation purposes."' While this water comes primarily from the Moab Sewage Treatment Plant, the City of Moab acquires
much of its water from streams within the Colorado River Basin." Grand
County WCD acquires the remaining water from underground wells,
held in five separate water rights that have priority dates ranging from
1969 to the early 2000s." Four of the rights have priority dates between
2000 and 2006." The financial value of this WCD's water and stock
rights at the end of fiscal year 2005 was $1,178,533."'

108. WRINDEX, supra note 57.
109. SMUIN, RICH & MARSING, GRAND COUNTY WATER CONSERVANCY DISTRICT
FINANCIAL STATEMENTS FOR THE YEAR ENDING DECEMBER 31, 2005 (2006),
http://sao.state.ut.us/gr/special/2005/05dfgdwc.pdf [hereinafter GRAND COUNTY WCD
FINANCIAL STATEMENTS1.

110. Id.
111. SAN JUAN CNTY. Gov'T, SAN JUAN COUNTY SPECIAL SERVICE DISTRICTS AND
AREAS (2006), http://www.sanjuancounty.org/service_districts.htm (last visited Sept. 7,
2011) [hereinafter SAN JUAN COUNTY SPECIAL SERVICE DISTRICTSI.
112. See Utah Code Ann. S 17B-2a-1005(2)(a)-(c).
113. WRINDEX, supra note 57.
p. 15,
1, at Ch. 11,
supra note
114. UTAH STATE WATER PLAN,
rwv. water.utah.gov/planningsupIeasIcol/swpscl1.pdf

115. WRINDEX, supra note 57.
116. Id.
I17. GRAND COUNTY WCD FINANCIAL STATEMENTS, supra note 109, at 10.
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2. San Juan County Water Conservancy District
This WCD's board consists of eleven individuals who are appointed
by area, as determined by District Court boundaries."' Based on a
WRINDEX search, the San Juan County WCD holds approximately
30,700 acre-feet of Colorado River water, which is used entirely for irrigation purposes."' This WCD's 30,700 acre-feet holding is comprised of
five separate rights. The largest right is 20,500 acre-feet, which comes
from the San Juan River and has a priority date of 1968. The remaining
four holdings are somewhat smaller, ranging from 711 acre-feet to approximately 5,000 acre-feet. Three of these rights have priority dates of
1965, and the last one has a priority date of 1987. The water for these
four rights comes from South Creek and Recapture Creek. This WCD
has applied for additional water rights for irrigation purposes but the
State Engineer has not approved these appropriations.
3. Uintah Water Conservancy District
This WCD operates and maintains the Vernal and Jensen Units of
the Central Utah Project, which were built by the U.S. Bureau of Reclamation.'" This WCD oversees the Steinaker and Red Fleet Reservoirs
and related distribution systems."' This WCD delivers the water contained in the Vernal and Jensen Units to other agencies that then resell
the water to their own users, thus making this WCD one of two of the
largest wholesale water suppliers in the Uintah Basin." The Vernal Unit
provides 17,900 acre-feet of supplemental irrigation water annually to
Ashley Valley canal companies and 1,600 acre-feet of water for municipal
and industrial use." The "Jensen Unit provides 4,600 [acre-feetl of supplemental irrigation water to irrigators and canal companies along Brush
Creek and in the Jensen area annually, as well as up to 18,000 [acre-feet]
of M&I [municipal and industriall water to the Ashley Valley and Jensen
areas."'' This WCD also provides technical, financial, and operational
support to projects that develop local water resources."
A WRINDEX search revealed that the WCD itself holds little water
in the form of water rights. In total, it holds approximately 4,900 acrefeet, spread over sixteen separate rights, that are specifically designated
for agricultural use. The water source is either the Green River or un-
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derground wells. The priority dates of these rights range from 1958 to
2008.
4. Central Utah Water Conservancy District
The Central Utah Water Conservancy District ("CUWCD") serves
Utah County and Salt Lake County and currently manages the Central
Utah Project.'" It is one of two primary water wholesalers in the Uintah
Basin." The CUWCD does not play a large role in distributing water
and it does not hold rights to water from the Colorado River Basin,
though it is a prominent force within Utah due to its role in the Central
Utah Project and its administration of water from basins other than the
Colorado.
5. Duchesne County Water Conservancy District
Based ori a WRINDEX search, this organization holds 48,500 acrefeet of water for irrigation purposes, which is contained in five different
rights." The majority of this water, 41,000 acre-feet, is held in one water
right. The water sources include the Green River, McGuire Draw Creek,
Cottonwood or North Fork Dry Gulch, and the Unita River. The priority dates on these rights range from 1958 to 1964. This WCD also has
additional holdings of 5,800 acre-feet, spread over four rights, that are
used for industrial purposes.
6. Emery County Water Conservancy District
This WCD was organized in 1961 to oversee the development of the
Emery County Project, a unit in the Upper Colorado Reclamation Project
built by the Bureau of Reclamation.'" The project entailed constructing
and managing five major water structures: Joe's Valley Dam and Reservoir, Huntington North Dam and Reservoir, Cottonwood CreekHuntington Canal, Huntington North Service Canal, and North Canal.
The system currently supplies supplemental irrigation water to 18,000
acres of land and full irrigation water to 770 acres." A search of
WRINDEX revealed that this WCD holds only 2,900 acre-feet in water
rights.

126. CENTRAL
UTAH
WATER
CONSERVANCY
DIsT.,
Operations,
http://wNw.cuwcd.com/ (last visited Aug. 26, 2011).
127. UTAH STATE WATER PLAN, supra note 1, Ch. 6, p. 2, available at
http://www.water.utah.gov/planning/SWP/unitah/swp-ub06.pdf.
128. WRINDEX, supra note 57.
.129. Edward A. Geary, A History of Water Development in Emery County, Utah,
www.waterhistory.org (last visited Aug. 26, 2011).
130. Jay Humphrey & Tracy Weber Davidson, Monitoring a Precious Resource
(1998), http://wwiv.campbellsci.com/documents/case-studies/06emeryco.pdf.
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7. Wide Hollow Water Conservancy District
This WCD was "formed in 1990 to provide assistance in developing
and managing water resources in the Escalante area.". It participated in
constructing the Wide Hollow Water Supply Storage Facility ("WSSF")
Project in Escalante, which aimed to "restore the WSSF's original water
storage capacity to help ensure a dependable supply of irrigation water in
this farming area of south-central Utah."' A search of WRINDEX did
not generate any results on this WCD, indicating that it likely does not
hold its own water rights.
B. WATER HOLDINGS OF UTAH WATER COMPANIES
In Utah, water companies hold massive amounts of water and are collectively the most important water entity in the state in terms of water
holdings." In total, water companies in Utah hold a little over 13 million
acre-feet of Colorado River water for irrigation purposes." This represents approximately 750 percent of the water supply allocated to Utah
under the Upper Colorado River Compact.'" This indicates that there is
a significant issue of over-allocation of Colorado River water in Utah."
Regardless, water companies are likely to be vital players in future Utah
water transfers due to their large water holdings. This section aims to
help practitioners identify water companies that have the largest water
131. U.S.
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5
(2010),
http://www.fransoncivil.com/uploads/Project%2OFiles/1_WideHollow FinalEA.pdf.
132. Id. at 1.
133. This is based on the author's comparison of water rights held by three major
types of water organization in Utah: Water Conservancy Districts (WCDs), water companies, and Water User Associations (WUAs). The author searched WRINDEX to
determine how much Colorado River water each type of organization held. Based on
the WRINDEX search, water companies hold approximately 13 million acre-feet of
Colorado River water that is used for irrigation purposes, WCDs hold approximately
250,600 acre-feet of Colorado River water used for irrigation, and WUAs hold a negligible number of water rights. Therefore, water companies, based on the great quantity of
Colorado River water they hold, will likely be the most important player in future water
transfers.
134. See id.; WRINDEX, supra note 57.
135. The author calculated this percentage by dividing the amount of water held by
water companies (approximately 13 million acre feet) by the amount of water to which

Utah is theoretically entitled under the Upper Colorado River Compact (1,725,000 million acre feet). See Upper Colorado River Basin Compact, ch. 48, 63 Stat. 31 (1949).
136. The issue of over-allocation of water is not unique to Utah. In the West, many
water holdings are represented by shares of stock known as "paper rights." Paper rights
often greatly overstate the amount of water that is both actually used and actually available, known as "wet water." The dichotomy between "wet water" and "paper water" indicates that more water has been appropriated than physically exists. See John D. Leshy,
A Conversation About Takings and Water Rights, 83 TEX. L. REV. 1985, 2005 (2005).
Therefore, Utah water companies do not hold title to 13 million acre feet of Colorado
River water in reality, even though on paper they do. Nonetheless, water companies still
control great quantities of Colorado River water and will be central to water transfers in
Utah.
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holdings in Utah, and therefore may be the most useful entities to examine as potential players in future water transfer deals. Below is a list of
the water companies that have significant water holdings from the Colorado River Basin that are used for irrigation purposes. This information
was obtained by conducting searches in WRINDEX."'
Duchesne Irrigation Company: This irrigation company, located in
Duchesne County, holds 15,203 acre-feet of water that is used for irrigation. The water comes from the Duchesne River. This water is held in
one right, which has a priority date of 1905."
Blanding Irrigation Company: This irrigation company is located in
San Juan County and holds approximately 17,500 acre-feet of water diverted from Recapture Creek. The priority date of each right is 1910.
The use of this water is split among irrigation, stock water, and municipal
supplies.'
Blue Mountain Irrigation Company: This irrigation company is located in San Juan County and holds approximately 28,235 acre-feet of water, which is split into several rights. The water is used primarily for irrigation, although some is also used for stock water. The priority date of
each right is 1887. The water is diverted from South Creek, North
Creek, and the North and South Forks of Montezuma Creek."
Allred Ditch Company: This company, located in Carbon County,
has combined rights of approximately 35,475 acre-feet of water that is
diverted from the Price River. The water is used primarily for irrigation
purposes, though a small amount is also used for domestic supplies. The
priority dates on the three rights this company owns are 1874, 1905, and
1906. In the future, the School and Institutional Trust Lands Administration of Utah may merge or consolidate this company.'
Bryner-Ploutz Ditch Company: While this company, located in Carbon County, holds over 400,355 acre-feet of water, the rights are extremely fragmented, and each right is for only a small amount of water.
In total, this company holds approximately 110 separate water rights.
Fifty-two of these rights are for quantities of 941 acre-feet. Forty-nine of
these rights are for quantities of 1,375 acre-feet. Another forty-nine of
these rights are for 5,791 acre-feet. The water is diverted from the Price
River. The priority dates range from 1882 to 1907. While it appears
that much of the water is used for irrigation, the fragmented nature of
these rights may make it difficult for a large-scale water transfer to take
place. It is possible, however, that this company could make use of the
newly liberalized water right consolidation law in Utah, discussed previously."
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Carbon Canal Company: This company, located in Carbon County,
holds approximately 277,434 acre-feet of water in eight separate rights.
The rights vary dramatically in terms of water quantity. The largest right
is for 187,508 acre-feet, while the smallest is for 385 acre-feet. Although
two of the rights do not list the purpose of use, the other rights list irrigation as the purpose of use. The water is diverted from the Price River.
The rights have priority dates of 1874, 1905, 1906, and 2005.'"
Price Water Company: This company is located in Carbon County
and holds approximately 32,578 acre-feet of irrigation water, although
some water is also used for domestic purposes. The water is diverted
from the Price River, and is split into three separate water rights, with the
largest one being for 26,062 acre-feet. The priority dates of these three
rights are 1874, 1906, and 1907. In the future, the School and Institutional Trust Lands Administration of Utah may merge or consolidate this
company.'
Spring Glen Canal Company: This company, located in Carbon
County, holds approximately 66,605 acre-feet of water that is used for
irrigation and stock water. This water is held in four separate rights.
Two of them are relatively large, with one representing 33,302 acre-feet,
and the other representing 26,063 acre-feet. The water is diverted from
the Price River. The largest right has a priority date of 2001, while the
other priority dates are 1874, 1906, and 1907. There is also one additional right for 7,601 acre-feet that has lapsed. The priority date for this
right is 2001. In the future, the School and Institutional Trust Lands
Administration of Utah may merge or consolidate this company.'"
Wellington Canal Company: This company, located in Carbon County, holds a total of 55,745 acre-feet. This water is held in five separate
rights, two relatively large (26,062 acre-feet and 14,479 acre-feet), one
medium-sized (9,411 acre-feet), and the last two relatively small (approximately 2,900 acre-feet each). The water is diverted from the Price River
and is used for irrigation purposes. The priority dates on the rights are
1874, 1876, 1906, 1907, and 1911. Notably, however, the Utah Board of
Water Resources holds 100 percent interest in each of these rights. In
the future, the School and Institutional Trust Lands Administration of
Utah may merge or consolidate this company."
Dry Gulch Irrigation Company: This company, located in Duchesne
County, holds approximately 399,918 acre-feet of water. This water is
split into thirteen water rights, which diverge greatly in terms of water
quantity. The largest right is for 273,660 acre-feet, while the smallest
right is for 198 acre-feet. The water is diverted largely from Lake Fork
River and Uinta River. The priority dates on these rights also vary widely. The single largest right has a priority date of 1996. Several fairly large
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rights have priority dates in the early 1990s, while most of the very small
rights have priority dates in the mid-1990s. The company uses this water
for irrigation purposes."' According to the company's website, the water
irrigates more than 53,000 acres in the "heart of the Uintah Basin.""
The website also provides lists of its stockholders, organized into classes,
and indicates how many shares each person holds." The shareholdings
range from 1 share to approximately 400 shares. These lists are useful
for identifying the largest stockholders. Possibly, these stockholders
should be approached first when investigating a potential transfer involving company-owned water. Additionally, this water company is a stockholder in the Moon Lake Water Users Association."
Ouray Park Irrigation Company: This company, located in Duchesne
County, holds approximately 284,437 acre-feet. This quantity is divided
into fourteen separate rights. Four of the rights are very large, with values
of 72,397 acre-feet, 30,406 acre-feet, and two for 68,777 acre-feet. The
remaining rights are for relatively small values, which range from 10,000
to 500 acre-feet. The majority of the water is used for irrigation, although
some is used for domestic purposes and one right for 10,000 acre-feet is
used for a fish culture conservation pool. The water is diverted from the
Uinta River, the Duchesne River, the Whiterock River, the Ouray Park
Canal, Cliff Creek, and Deep Creek. There is great variability in the priority dates of the water rights. The dates range from 1927 to 2000, with
most in the earlier half of the 1900s. This company's largest water right
has a priority date of 2000."'
Uintah Basin Irrigation Company: This company is located in Duchesne County and holds a total of 44,386 acre-feet. The vast majority of
this water is held in one right, which is for 40,786 acre-feet. The source
of the water is the Duchesne River, and the priority date is 1910. This
right does not list the purpose of the water use."
Uintah River Irrigation Company: This company, located in Duchesne County, holds a total of 21,719 acre-feet diverted from the Uinta
River. This water is split into two rights, one for 18,099 acre-feet, which
has a priority date of 1905, and the other for 3,619 acre-feet, which has a
priority date of 1961. The water is used for irrigation.''
Cottonwood Creek Consolidated Irrigation Company: This company,
located in Emery County, holds a total of 2,449,190 acre-feet of water
that comes primarily from Indian Creek and Cottonwood Creek. The
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uses for this water include irrigation, municipal, stock water, domestic,
and power. These rights are relatively fragmented. This company holds
a total of seventy-one water rights. Two of the rights are from Cotton-

wood Creek, and the priority dates are 1946 and 1947. The remaining
rights divert water from Indian Creek. Twenty-four of the rights are for
28,234 acre-feet and have a priority date of 1879. Another twenty-four of
the rights are for a quantity of 6,008 acre-feet and have a priority date of
1884. The remaining twenty-one rights are for a quantity of 74,568. acrefeet and have a priority date of 1877. This company puts the issue of wet
versus paper water rights in sharp relief, considering that this company
controls paper rights to approximately twice the amount of water that the
Colorado River Compact actually allocates to Utah.'
Ferron Canal and Reservoir Company: This company, located in
Emery County, holds a total of 86,242 acre-feet. These rights have varied
purposes. Nearly every right uses the water for a combination of purposes, including irrigation, stock water, fish culture, municipal, power, and
domestic. The water is split across nind water rights. The two largest
rights are both for quantities of 18,099 acre-feet, and have priority dates
of 1900. The next largest right is for 15,565 acre-feet, which has a priority date of 1900 as well. There are an additional three rights, each for
10,859 acre-feet with priority dates of 1875 and 1900. The remaining
rights are for relatively small quantities. The water is diverted from diverse sources, including South Straight Hollow Wash, Eli Hollow Wash,
Jewkes Hollow Wash, Dutch Flat Wash, Ferron Creek, Indian Hollow,
Diversion Hollow, and Zwahlen Wash."
Green River Canal Company: This company, located in Emery County, holds a total of 68,777 acre-feet. This water is split into three separate
rights. One right is for 14,479 acre-feet, and it is used to flush silt out of
a raceway and canal system. The priority date is 2000. Another right is

for a quantity of 11,583 acre-feet. This water is used for irrigation and
has a priority date of 1880. The third right is for a quantity of 42,714
acre-feet and is used primarily for irrigation, although some of it is also
used for stock water and domestic supplies. The priority date of this
right is 1880. The water for all of these rights is diverted from the Green
River. Interestingly, in 1998 this company attempted to acquire a right to
361,985 acre-feet of water from the Green River to be used both for municipal supply and for the irrigation of 53,000 acres. The State Engineer
did not approve this request.

Huntington Cleveland Irrigation Company: This company, located in
Emery County, holds a total of 8,135,316 acre-feet. This water is spread

across 145 water rights. Thirty-two of the rights are for 57,917 acre-feet
each; thirty-two are for 32,578 acre-feet each; thirty-two are for 55,926
acre-feet each; four rights are for 7,239 acre-feet each; thirty rights are for
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108,595 acre-feet each. The remaining rights are for relatively small
quantities, being primarily for less than 4,000 acre-feet each. The water
has a variety of uses. Some of the water is used solely for irrigation.
Some is used for a mixture of irrigation and stock water, while other
rights are used for a mixture of irrigation, domestic, and municipal purposes. Several rights do not list a purpose. The vast majority of the
rights have priority dates of 1875, 1879, 1884, or 1888. The water
sources include Sand Wash, Cedar Wash, Lake Fork Creek, Lake Canyon Creek, Huntington Creek, Rilda Springs, Little Bear Canyon Spring,
Bear Canyon Spring, Birch Spring, Gate Spring, and Miller Flat Creek.
This company also brings the issue of wet versus paper water rights into
play, considering that this company holds paper water rights that exceed,
by approximately 7,000,000 acre-feet, the amount of water allocated to
Utah under the Colorado River Compact."'
Muddy Creek Irrigation Company: This company, located in Emery
County, holds approximately 91,296 acre-feet. While several of the
rights do not list a use, the company uses the majority of the rights for a
combination of irrigation, municipal, domestic, and stock water. The
water is diverted from Muddy Creek and Fish Creek. The water. is split
into three rights, with priority dates of 1881, 1914, and 1961. This company also holds an additional 2,300 acre-feet, which is contained in approximately ten separate rights-all less than 300 acre-feet each. This
company also has an additional right for 400 acre-feet that has lapsed and
an unapproved application for 6,000 acre-feet."
New Escalante Irrigation Company: This company, located in Garfield County, holds approximately 58,850 acre-feet. The vast majority of
this water is held in two rights, one for a quantity of 28,958 acre-feet, and
the other for a quantity of 23,891 acre-feet. Both of these rights have a
priority date of 1875. There are three additional rights for relatively
small amounts that have priority dates ranging from 1939 to 1969. The
water is diverted from the Escalante River, the North Fork of the Escalante River, Wide Hollow Wash, and Iron Spring Draw. While two of
the five rights do not list the purpose of use, the other three rights are
used for irrigation. This company does hold one additional right for
23,279 acre-feet, with a priority date of 1945, but this right has lapsed.'"
Pine Creek Irrigation: This company, located in Garfield County,
holds approximately 32,400 acre-feet spread across five rights. The largest right is for a quantity of 21,719 acre-feet and has a priority date of
1875. The second largest right is for 7,240 acre-feet and has a priority
date of 1892. The remaining three rights are for approximately 1,600
acre-feet each. Although two of the water rights do not list a use, the other three list irrigation and stock water as the purpose of use. The water is
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diverted from Pine Creek. Notably, the four smallest rights are mortgaged to the Utah Board of Water Resources.'"
Ashley Central Irrigation: This company, located in Uintah County,
holds 154,205 acre-feet. While this water is split into three separate
rights, the vast majority of this water (145,517 acre-feet) is held in one
right. Although the purpose of use is unclear, other holdings are used for
irrigation. The water is diverted primarily from Ashley Creek, as well as
McNaughton Gulch and Palmer Gulch. The priority dates on the three
rights are 1874, 1876, and 1885."
Ashley Upper Irrigation Company: This company, located in Uintah
County, has one water right for 123,074 acre-feet. The water is diverted
from Ashley Creek and is used for irrigation. The priority date is 1874.'
Fremont Irrigation Company: This company, located in Wayne
County, holds 144,000 acre-feet that is used for irrigation. The majority
of the water is held in one right for 131,762 acre-feet. The priority date
of this right is 1889. The remaining holdings are split into three separate
rights, which have priority dates of 1889, 1951, and 1954. The water is
diverted from the Fremont River.'"
Hanksville Canal Company: This company, located in Wayne County, holds 26,062 acre-feet that is split into three separate rights. The water is diverted from the Fremont River and is used for irrigation. The
priority date of one of these three rights is 1883, and the two remaining
rights have a priority date of 1971."
Teasdale Special Service District: This company, located in Wayne
County, holds one water right for 70,949 acre-feet. The water is used for
irrigation, stock water, and municipal purposes. The right did not specify
the water source."
C. WATER USERS ASSOCIATIONS

In Utah, the vast majority of Water Users Associations ("WUAs") do
not hold water rights. Instead, they largely serve as representatives of
their water users in dealings with the United States government. "In
1924, Congress adopted the Fact Finders Act," which mandated that the
Bureau of Reclamation turn over operation and maintenance of federal
reclamation projects to either a WUA or an irrigation district." This
legislation aimed to facilitate transactions between the federal government
and project water users by allowing the United States to deal only with
WUAs or water companies, rather than thousands of different water us-

.160.
161.
162.
163.
164.
165.
166.
2006).

Id.
Id.
Id.
Id.
Id.
Id.
In re Uintah Basin v. U.S. Bureau of Reclamation, 133 P.3d 410, 416 (Utah

92

WATERLAWREVIEW

Volume 15

ers." As such, WUAs often contracted with the Secretary of the Interior
for repayment of project costs and operations of projects constructed
under the Reclamation Act of 1902.'" Below is a discussion of the various WUAs that are associated with Colorado River Basin water.
Utah Water Users Association: This association is a nonprofit organization that balances multiple duties, including protecting its member's
water rights, promoting water conservation, providing legislative support
for water issues, sponsoring water workshops, giving technical advice to
members, and representing members on national water issues." This
WUA has a statewide scope and therefore represents all of Utah's water
user entities, including irrigators, water conservancy districts, municipal
and industrial water users, federal, state, and local agencies, as well as
engineering and law firms, contractors, suppliers, and insurance companies.' A thirty-three member board governs the organization, and dues
provide the funding.'' Based on a search of WRINDEX, this organization does not hold any water rights of its own.'
Duchesne/Strawberry River Water Users Association: This WUA
"manages several rivers, canals, and reservoirs in ... Duchesne County . .
."'"

It also regulates water use and water rights for the Duchesne area,

along with six other water agencies that own or manage the area's water
resources as well.' River commissioners and canal company employees
such as ditch riders and water masters operate the association.'" The association services the towns of Duchesne, Fruitland, Myton, Roosevelt,
Tabiona, and Upalco." A search of WRINDEX indicated that this association holds no water rights of its own."
Strawberry Water Users Association ("SWUA"): This is a group of
farmers and investors that have participated in the administration of several federal irrigation projects in Utah. SWUA first cooperated in the
Strawberry Valley Project, which created a reservoir in the Strawberry
Valley.' The project developed a reliable source of water for farmers in
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southern Utah County.'" Although preliminary engineering work conducted in 1902 indicated that the project would be prohibitively expensive, the creation of the U.S. Reclamation Service (later renamed the U.S.
Bureau of Reclamation) altered the project's outlook."' In 1905, the U.S.
Reclamation Service approved the Strawberry Valley Project.. "The federal government provided funding and engineering expertise" for the project, while the beneficiaries managed the facilities and were required to
"eventually repay the construction costs . . . ."' The U.S. Reclamation
Service built the Strawberry Valley reservoir, which collected water from
the Strawberry River and Indian Creek and then fed the water into the
Diamond Fork River and then into the Spanish Fork River, from which
the farmers diverted irrigation water." In total, the project carried 500
cubic feet per second (cfs) of water."' Two hundred and fifty cfs were
used for a power plant, while the remaining 250 cfs went through the
"Strawberry Highline Canal to be distributed for irrigation.""
SWUA did not exist when this project was constructed, so the federal
government did not originally contract with SWUA.'" Instead, the Federal Government contracted with individual homesteaders who applied to
beneficially use the Strawberry Project water.. "Once accepted and approved by the United States, the water rights applications constituted
binding contracts between the applicants [homesteaders] and the United
States.""
In exchange for water, these individuals were to assist in repaying the
United States for the costs incurred to build the Strawberry Project. "
Upon repayment, the individual would have the right to use the project's
water in perpetuity.'" However, dealing with so many individuals became
unwieldy and difficult for the U.S. government, and so in 1922 SWUA
was created."' From that point forward, the U.S. government dealt with
SWUA instead of thousands of individual water users."' Virtually all of
the individuals that had entered into contracts with the United States for
Strawberry Project water became shareholders of SWUA." They transferred their water rights to SWUA in exchange for SWUA stock."'
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SWUA then entered into contracts with the United States to deliver project water to its shareholders and to begin repaying construction costs."
In 1974, SWUA "completed its repayment obligation."'"
Starting in 1956, the Bonneville Unit of the Central Utah Project updated or replaced most of the infrastructure the Strawberry Valley Project
developed.". Soldier Creek dam replaced the Strawberry Dam and enlarged the Strawberry Reservoir." A 1991 Contract with the U.S. Bureau
of Reclamation "guaranteed SWUA an allocation of 61,000 acre-feet of
water each year from the Enlarged Strawberry Reservoir."'
Moon Lake Water Users Association: This WUA is a non-profit corporation that consists of eight irrigation companies."' These eight companies are: Dry Gulch Irrigation Company, Farnsworth Canal and Reservoir Company, Lakefork Irrigation Company, Lakefork Western Irrigation Company, Monarch Canal and Reservoir Company, South Boneta
Ditch Company, T.N. Dodd Irrigation Company, and Uteland Ditch
Company."' These companies organized this WUA in 1934' to contract
with the U.S. government for the "construction, repayment of cost, and
operation and maintenance of Moon Lake Dam and appurtenant works,"
more commonly known as the Moon Lake Project."
Moon Lake WUA is the only WUA in Utah that actually holds water
rights."' Moon Lake WUA holds 495,009 acre-feet for irrigation purposes. This water is held in eight rights. The quantity of water that each
right represents varies greatly. The largest right is for 238,910 acre-feet,
while the smallest right is for 1,500 acre-feet. The priority dates for these
rights are also diverse, with the earliest date being 1910 and the latest
being 1964. The water is diverted from the West Fork of Lake Fork River, Yellowstone River, Lake Fork River, Sand Wash, and Uinta River.
D.

FEDERAL LIMITATIONS ON THE TRANSFER OF WATER

An additional layer of complexity is added to the water transfer process if a federal project originally developed the water involved in the
transfer. When the Federal Government builds a project to develop wa-
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ter, there is a question as to who has legal authority to control the water."
This is a significant concern in Utah because the Bureau of Reclamation
has been constructing the Central Utah Project ("CUP"), a large federal
water project, since the 1960s."' The CUP has developed approximately
251,750 acre-feet of water in Utah"' and serves over one million Utahns."
Therefore, the answer to the question of who owns this water will have
significant impacts on a large amount of water and water users in Utah.
The Utah Supreme Court decided a case, In re Ufintah Basin, which
addressed the issue of who owns the water that the federal government
develops for use by a state.' The Strawberry WUA ("SWUA"), who was
a party in this case, operates, maintains, and supplies water from the
Strawberry Valley Project, a federal project that the Bureau of Reclamation built."' SWUA argued that it held title to the project water and that
it therefore had the right to file change applications with the State Engineer to transfer the water without the consent or approval of the United
States." In response, the United States argued that SWUA's water rights
derive solely from its contracts with the United States, and that since the
United States owns the Strawberry Valley Project facilities, having built
them, the United States therefore owns the Strawberry Valley Project
water rights." The United States further argued that "itlhe federal government retains the ultimate approval authority with respect to both the
distribution of project water and any change of place or purpose of use
Ultimately, the court held it was "undisthat might be contemplated."'
puted that the right of use rests with Strawberry IWUAI."" The court,
however, also held that the United States has a protective role over the
common shareholders who have applied project water to beneficial use."
In this way, the United States shares a similar role with water companies
and WUAs, which have duties to act for the benefit of their shareholders."' The United States Supreme Court has also taken this position."'
The Utah Supreme Court did not, however, answer the question of
whether the WUA must receive federal approval before making a change
to an existing water right when the water comes from a federal project
205. See In re Uintah Basin v. U.S. Bureau of Reclamation, 133 P.3d 410, 417 (Utah
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(although the Tenth Circuit did, as will be discussed shortly). The Utah
Supreme Court did state, however, that if acting without the United
States' approval would threaten the "integrity" and "viability" of the federal project, then that would be an "extremely compelling" argument in
favor of the United States reviewing and approving changes to the purpose or place of use of project water."'
The Tenth Circuit addressed the issue of gaining federal approval before changing a right in Strawberry Water Users Ass'n v. United States."'
In this case the court held that because the United States did retain legal
title (which is differeiit than the right to use that the Utah Supreme Court
adjudicated) to Strawberry Valley Project water, the United States must,
at a minimum, voluntarily join with SWUA in a change-of-use application
submitted to the Utah State Engineer.' Therefore, SWUA could not
initiate a change with the State Engineer unilaterally."' This means that
either (1) the United States must join in the request to the State Engineer,
or (2) the United States must approve the change the SWUA seeks, then
SWUA can go before the State Engineer to seek a change.' The court
ultimately held that "federal law clearly requires the consent of the United States for such changes.""
Furthermore, federal law recognizes that a "change in the use of project water from irrigation to municipal and industrial use . . . requires a
contract with the Secretary [of the Interior].""' Additionally, the authorizing legislation for many federal water projects designates a geographical
area that the project is intended to serve,"' which is an additional hindrance to water transfers. As a result, the project's boundaries may limit
potential transfers from agricultural areas to urban areas. Therefore,
when considering possible transfers, parties must examine a project's
legislation to determine if such a limitation will be an issue. In sum,
transferring federal project water from farmland to municipalities will
involve an additional layer of approval from the federal government,
which will make a transfer more difficult to achieve.

V.

PROPOSALS TO IMPROVE EFFICIENCY OF WATER TRANSFERS

Utah's water transfer scheme contains two primary obstacles to water

transfers . First, skewed incentive structures make water companies reluctant to engage in water transfers. Second, two legal doctrines-the no
harm rule and the public interest test-govern the State Engineer's decision to approve or veto a change application. These obstacles negatively
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impact water transfers by decreasing efficiency and increasing transaction
costs. The amount of time necessary to determine whether a transfer will
be approved also likely discourages transfers. This Article proposes several ways to reduce impediments to water transfers and improve efficiency, while incentivizing the allocation of water to users who demand it
most.
A.

INCENTIVIZING TRANSFERS OF WATER COMPANY SHARES

Water companies have typically been reluctant to engage in water
transfers. This is partly due to the uncertainty surrounding the authority
of water companies "to pass transfer profits through to the districts'
members."" Often times, water companies either expressly cannot pass
profits from water transfers to their shareholders, or it is unclear whether
companies can do so.' Company by-laws usually do not provide clarity
on whether and how profits can be distributed "because virtually all districts were formed before the recent upsurge of interest in transfers."'
Thus, most by-laws do not address this issue. A direct prohibition on
profit distribution or uncertainty about whether and how a company can
distribute profits likely negatively impacts water transfers for two reasons.
First, if shareholders receive no benefit from a transfer, then shareholders are unlikely to want to transfer the water represented by their own
shares. Second, if shareholders with voting power do not receive any
benefit from such a transaction, which they will not if no mechanism exists for-profit distribution, then there is no incentive for them to allow the
transfer. Because the consequence of a transfer means the water company
controls less water, any shareholder who does not benefit from the transfer will likely resist such a transfer. However, if voting members receive
some monetary benefit from the transfer, they will more likely to approve
a transfer.
This rationale also applies to companies that only allow board members, as opposed to individual shareholders, to vote on transfers. In this
case, while the board is unlikely to allow an action that benefits only one
shareholder (the shareholder wanting to transfer), the board presumably
would be more likely to approve transfers if profit-sharing were available
to spread the benefits among many company shareholders.
Two mechanisms can potentially reduce the negative institutional incentives that company by-laws can create. First, the company board
could vote to change its by-laws. If the by-laws contained a direct prohibition, then amending it to expressly allow for some sort of profit sharing
mechanism would provide an appropriate incentive. One way this profit
sharing mechanism could work is to allow a certain percentage of transfer
profits, such as ten or twenty percent, to be evenly distributed among
226. Barton H. Thompson, Jr., InstitutionalPerspectives on Water Policies and Markets, 81 CAL. L. REV. 671, 731 (1993).
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other shareholders. Admittedly, if a company's by-laws contain an express prohibition, this may indicate a strong company culture of disinclination towards liberalizing water transfer provisions. If this is the case,
amending the by-laws to allow for a profit-sharing mechanism may be
difficult to achieve. On the other hand, if a water company's by-laws are
simply unclear on this issue, altering the by-laws to provide clarification
would be the best way to proceed. Therefore, the success of such a
measure may well depend on the company's existing by-law language and
the degree of change that a profit-sharing mechanism would cause within
each water company.
A second way to reduce water companies' negative institutional incentives could be for the Utah state legislature to pass a law stating that a
profit-sharing mechanism is valid, but not required, under state law.
Such an endorsement would likely have positive effects on water transfers. It could help steer companies towards adopting a profit-sharing
mechanism by strengthening support for such a mechanism. More importantly, such an endorsement would quell arguments those opposed to
water transfers may make that profit-sharing would violate state law.
Admittedly, an uncertain profit structure is only one of several institutional issues that have circumscribed many water companies' interest in
water transfers.' However, altering by-laws or passing legislation at the
state level is a relatively simple method of reducing a prominent obstacle
to water transfers. Thus, it is probably one of the most efficient initial
reforms to begin reducing resistance to water transfers.
B.

IMPROVEMENTS WITHIN THE OFFICE OF THE STATE ENGINEER

1. No Harm Rule
The State Engineer must consider the no harm doctrine when determining whether to approve a change application. The no harm doctrine
hinders water transfers because it states that those who file a change application must present "a prima facie case that the change will not injure
junior appropriators."" The rationale for this rule is two-fold. First, if a
party can acquire water from the original user for a price that simply exceeds the value to the original user, there is no guarantee that the transfer
is socially efficient.-" This is because "[tihe injury to junior appropriators
who are now without water [due to the water transfer] may exceed the
marginal benefit of the water to the [transferee]."" Therefore, to protect
junior appropriators, the no harm rule requires parties to account for
injuries to other water users.' The second rationale for the doctrine is
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equitable considerations? This rationale recognizes that junior appropriators have made investments based on previous water diversions.'
Thus, the no harm rule also seeks to protect junior appropriators' livelihoods and lifestyles, as well as their reasonable expectations of continuing
to receive water they have been using for years.
Despite the rationales for the no harm doctrine, the rule is very burdensome. Demonstrating that a change application will not cause injury
to another appropriator is an "extremely complex task,"' and Sax et al.
identifies various factors that pose difficulty to the no injury determination:
Because return flows are typically not a matter of record, experts
must try to estimate the flows. One need only imagine a river with dozens or even hundreds of diversions, all producing and using return flow,
to appreciate how difficult it can be to determine the impact of changing
any given water right and having to assure that no appropriator will be
worse off after a transfer.'
The no injury rule increases the time and expense of transfers, and
may pose an insurmountable obstacle to certain transfers, especially those
involving small quantities of water. In those cases, the required showing
that no harm will befall other appropriators may drive transaction costs
so high that a transfer will not occur at all. To help overcome these barriers and improve the efficiency of water transfers across the West, the no
harm rule could be modified in ways that "protect junior appropriators
without the difficulty, time, and expense of the current process."'
First, the State Engineer could "shift the entire burden of proof to the
This approach
protesters to show that they will lactuallyl be injured."
shifts the burden to the party that has the most information about whether and to what extent injury would occur from a transfer. It also reduces
the incentive for junior appropriators to make unfounded claims of injury. Thus, the number of people involved in protests will likely decrease,
which will lower the time and expense associated with transfers.
A second alternative is to "delay an evaluation of injury until a transfer has actually been made and there is some experience to tell us how, if
at all, junior appropriators are injured."" One benefit of this "trial transfer" approach is that it avoids speculative claims of future injury and ensures that negative impacts have occurred before a water user can bring
action." This approach also has the potential to reduce the time, expense, and numbers of parties involved in a dispute. Notably, however,
this approach has only been used in California, and after eight years, only
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three parties opted to use the system, and the practice was eventually
abolished."'
Third, the use of "formulas to determine the amount of water that
can be transferred" is another method that could be used to modify the
no harm rule." Since water transfers will primarily involve reallocating
water from agriculture to municipalities and industry, a potential formula
could involve agricultural consumption tables.'" These tables "show the
typical per acreage consumption of water for various crops and geographic regions.""' For example, if a farmer wants to take one acre of wheat
out of production to sell or lease the water, the amount of transferable
water would be calculated based on how much water the average acre of
wheat consumed, which would be derived from an agricultural consumption table." These tables could also be used when a farmer decides to
switch to a crop that consumes less water, and then sell the surplus water." In this case, the tables would be used to "determine the amount of
water that could be transferred without reducing return flow."2
The main benefit of an agricultural formula approach is its uniformity
and simplicity. Under this approach, parties can efficiently decide how
much water they can transfer without harm. The drawback to this method, however, is that it may be too simplistic because it does not account
for variations in actual use. Under different scenarios, junior appropriators could incur both benefit and harm. For example, if an agricultural
table states that average water use for an acre of a certain crop is 1 acrefoot, but a farmer uses only 0.7 acre-feet, the farmer may still transfer I
acre-foot. Although he nay transfer more water than he actually uses,
this will harm junior appropriators because there will be 0.3 acre-feet less
water than before the transfer, though this harm would not be accounted
for. Conversely, if the farmer uses more water than the table's average,
the farmer will be limited to transferring the amount on the table, not the
full amount formerly put to beneficial use. This will benefit junior appropriators because more water will be available for them to use. For
example, if the farmer uses 1.3 acre-feet, but the average on the table is 1
acre-foot, the farmer may only transfer 1 acre-foot, which leaves an additional 0.3 acre-feet for junior appropriators.
These scenarios highlight the primary concern with this formula
method: instead of measuring actual use, the tables substitute an average
number that may not be in line with actual water use, which could have
the consequences outlined above. Nevertheless, the efficiency of this
method produces benefits that likely outweigh the costs of slight deviations from actual use.
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Two additional methods that modify the no harm doctrine and facilitate transfers focus on allowing transfers to occur while compensating
those who are injured. The first option is to "relegate junior appropriators to damages."" This would mean that junior appropriators would no
longer have the power to block a transfer, as they do under the current
system if the transfer will harm them.' Instead, if junior appropriators
established harm from the transfer, they would be entitled to "collect
damages from the transferor."" The second option would establish a
statewide compensation fund "by imposing a tax on all water transfers,
and then use that fund to compensate junior appropriators for any injury
that they suffer from the transfers."" This system would at least partially
internalize external negative impacts on other appropriators, though the
benefit would depend on the rate the tax was set at. If the buyer is still
willing to pay for the transfer with the added tax, then the tax moves the
transfer closer to maximizing net social value. If the tax instead causes
the total price of the transfer to exceed the amount that the buyer is willing to pay, then the transfer would not have been socially efficient, although it would have been privately efficient. Therefore, this fund could
help ensure that water, a critical public resource, is put to the highest and
best use.
2. Public Interest Test
Utah law requires the State Engineer to consider the public interest
when deciding whether to approve or deny a transfer application.' The
State Engineer should deny any transfer application that "will unreasonably affect public recreation or the natural stream environment, or will
prove detrimental to the public welfare."" This is the only mention of
the public welfare, also referred to as public interest, in Utah's water
transfer statutes. The lack of any definition of what constitutes public
welfare, as well as the lack of any explicit factors that the State Engineer
should weigh, presents several problems for Utah's water transfer
scheme. In determining whether a transfer furthers the public welfare,
the State Engineer wields enormous power and discretion. Without any
guiding standards, the decision as to what constitutes the public welfare is
guided by the subjective values of the person who holds the position of
State Engineer. This is disconcerting because there is no guarantee that
the State Engineer's opinion of what constitutes the public welfare will
truly reflect public values or will remain consistent when the office of the
State Engineer changes hands. In fact, there is no guarantee that the
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opinion of what constitutes the public welfare will remain the same during the tenure of a single State Engineer.
I With no guidelines to follow, the parties who wish to engage in a water transfer have little way of knowing whether their proposed transfer
will satisfy the public interest test. Parties frequently invest large amounts
of time and money in negotiating the terms of a water transfer and in filing a change application. The uncertainty surrounding the public welfare
test, which is generated by a lack of concrete information on what factors
the State Engineer considers in applying the test, increases the risks associated with water transfers. Because risk generally deters investment, the
lack of statutory guidance likely complicates and inhibits water transfers
in Utah.
Accordingly, Utah should adopt a statute that explicitly sets out factors the State Engineer may consider when determining whether a water
transfer satisfies the public welfare test. Currently, several Western states
have statutes that establish such factors. The two best examples are Alaska's and Idaho's public interest test statutes. While both statutes refer to
the factors that the State Engineer should examine when approving or
denying new appropriations-as opposed to approving or denying water
transfer applications- adopting similarly explicit language would benefit
Utah's water transfer scheme. Alaska Statute section 46.15.080 states:
(b) In determining the public interest, the commissioner shall consider:
(1) the benefit to the applicant resulting from the proposed appropriation;
(2) the effect of the economic activity resulting from the proposed appropriation; (3) the effect on fish and game resources and on public recreational opportunities; (4) the effect on public health; (5) the effect of loss
of alternate uses of water that might be made within a reasonable time if not
precluded or hindered by the proposed appropriation; (6) harm to other persons resulting from the proposed appropriation; (7) the intent and ability of
the applicant to complete the appropriation; and (8) the effect upon access
to navigable or public water."

The Idaho state legislature declared the following to be "in the public
interest": "the streams of this state and their environments be protected
against loss of water supply to preserve the minimum stream flows required for the protection of fish and wildlife habitat, aquatic life, recreation, aesthetic beauty, transportation and navigation values, and water
quality.""
Utah should adopt language similar to the Alaska and Idaho statues
to provide more clarity to its public welfare test. This way, parties submitting a transfer application can look to the statute to identify the factors
that will affect their proposed water transfer under the public interest test.
This would increase the certainty surrounding transfers and greatly re255. ALASKA STAT. ANN. § 46.15.080 (West 2011).
256. IDAHO CODE ANN. § 42-1501 (West 2011).
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duce the discretion that the State Engineer currently has in administering
the public welfare test.
CONCLUSION
As Utah's demand for water grows, transfers of water from agriculture
to municipalities and industries will be required to satisfy increased demand. Although Utah has developed a transfer scheme that allows transfers of both water rights and water shares, the scheme is burdened by
several factors that decrease efficiency, increase transaction costs, and
likely deter water transfers. Three modifications to the scheme would
mitigate these deficiencies and make water transfers a more effective tool
for reallocating water among various users in Utah. First, water companies should alter by-laws to allow for profit-sharing between members.
Second, the legislature should alter the no harm rule. Third, Utah
should adopt a law that explicitly states what factors the State Engineer
must consider when determining whether a transfer is in the public interest. Adopting these three changes would improve Utah's existing water
transfer system by enhancing its ability to handle an increased number of
transfer applications and decreasing uncertainty and transaction costs.
This will make water transfers a more viable option going into the future.

